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Date of issue

Avrising out of Order-In-Original No. 03/AC/CGST/2018-19 dated 29.05.2018 passed by the

Assistant Commissioner, CGST & C.Ex., Division-Kadi, Gandhinagar Commissionerate

Office of the Assistant/Deputy Commissioner, CGST
ardYershert T TH % Tar / & CE

Division-Kalol, - -Géndhinagar
(=) | Name and Address of the

Commissionerate, 2nd Floor, Janta Super Market,

Appellant
Kalol, Gandhinagar-382715
{
RS @ AT i Tar/ M/s Serve Pharmaceuticals, Plot No. 819-A,
() | Name and Address of the Rakanpur, Taluka-Kalol, Gandhinagar, Gujarat-
Respondent

382721
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TR FY STt SreraT TAOETOr S e R ThaT 8, a7 5 U smeer ¥ Fes g @ar 8l

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application; as the one may be against such order, to the appropriate au_E_k;grity in the
following way. ' '

ST TR T IS SAAEH:-

Revision application to Government of India:

(1) e Seared e AT, 19943{%%110add?ﬁ%qqlqu%aﬁ{ﬁ@?ﬁmaﬁ
w—m%qmqw%ﬁmgﬂ’&amaﬁﬁmﬁ?wﬁa, T AR, o ATy, Tred (99w,
=iy HRrer, Sha ST e, §ue A, 72 el 110001 &Y &t ST =R -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

_35ibid : -

e e B g 3 e o i R & el ST A b e A

ﬁ@wﬁm%aﬁ@mﬁﬁ,mﬁ%ﬁmmwﬁa@aﬁ%@w& ,
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In case of any loss of goods where the loss occur in transit from a factory to a
WarehAouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether ina factory or in a
warehouse. '

@ W%a@t%ﬁ@ﬂﬁ&fﬁﬁﬁﬁﬂﬁﬂﬂmﬁ%%ﬁﬂﬁﬁﬁ&ﬁﬁmﬂ@
WQ@%%&E%WﬁﬁW%mﬁﬁwmﬁﬂﬁﬁmﬁ%ﬂ%l ‘.

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacturé of the goods which are
exported to any country of, territory outside India.

@ ﬁ&mﬂ@?ﬂ%w%m(mmwﬁ)%%mwm@

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ' -

= #ﬁwmﬁwﬁ&m%ﬁwﬁﬁmﬁ@ﬁ%ﬁzwzﬁﬂ%%ﬁ@aﬁwsﬁw
mwﬁw%@ﬁmm,.m%mwﬁaﬁmwmwﬁﬁmsﬁaﬁw(F'r2) 1098
&1 109 g1 g g T 2 o

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. '

(2) e were 4o (i) R, 2001 % B 9 ¥ sta RRAREE g gear S8 H A
et #, Sfe ander % wfa et Wi Rt & i T ¥ ae-oneer o e e 6 S
R 3 e I e R ST =Ry S T WA § @ ged i F s g 35-% °
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) &ﬁﬁwﬁm%m&aﬁmwwwmmmzﬂ@ﬁmzw/-ﬁvwsﬁ
SITT S STat Her<e U AT & STl g af 1000/~ 1 YT ST 7 ST
The revision application shall.be accompanied by a fee of Rs.200/- where the

amount invplved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees -One Lac.

ferT age, et e e T S A arefiefter AR % i -
Appeal to Custom, Excise, 8 Service Tax Appellate Tribunal.
(1) T ST OFF aﬂrﬁw 1944 F¥ AT 35-d1/35-3 F siavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
(2) SRR TResE ¥ Fang SER & et o i, arfreT F T § AT ged, de i
TG 7 A ST AT AT TEeRTor (Rrexe) i afad & TfsH, Fgaemne F Qnd T,
agHTE] Wa, sra<aT, R, sEremErE-3800041

A To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, ‘Asarwa, Girdhar Nagar,' Ahmedabad:
380004. In case of appeals other than as mentioned above para.:

gt ga";& The appeal to the Appéllate Tribunal shall be filed in quadruplicate in form EA-
Cenry K . . . .

o *«,f@ as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
ompanied against (one which at least should be accompanied by a fee of

2




W e AR
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- th:fg: amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. ‘Registai of va@branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. '

(3) irﬁ:‘waﬁﬁTﬁﬁ&TffﬁQﬁWW&QT@H%?ﬁWW@EQT%WWWWW
@Tﬁﬁﬁmwmﬁqwaw%@%@%ﬁﬁ?ﬁmqﬁmﬁaﬁ%mumﬁaﬁaﬁ?ﬁﬁ
Wﬁwmmﬁwwﬁwaﬁﬁ%mw% ‘

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be,is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. '

(4) T Qe Arafaes 1970 ZeT i Y gt -1 % ofcia [t {5y e 3w
mem%sraaﬁﬁﬁﬂmm%rﬁ%aﬁwﬁﬁmﬁwmﬁ6.50 A AT AT
gk feee @I AT =R | o :

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under

:scheduled—l item of the court fee Act, 1975 as amended.

(5) %H@Tﬁéﬁﬁwvﬁaﬁﬁﬁﬁwmaﬁﬁaﬁﬁaﬁuﬁawm%mw%ﬁﬁm
9, IRl SeqTar [eF Td HAThT erftefer TR (i) fram, 1982 FRRTE -

Attention in invited to the rules covering these and other related matter contended in .
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T e, BT ST Lok T AT el AT (feee) T I iy F A
# FderaT (Demand) T3 &€ (Penalty) T 10% & STHT HTTT ST g1 rerih, Afdwad g8 ST
10 #3E TIC 1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
el TeTE Qe S TR & e, qrifRrer T shded Y HiT (Duty Demanded)!
(1) ¥ (Section) 11D ¥ qgd afRka TS,
(2) Rra et 9 HiTT w7 AR,
(3) e FiRe Rt ¥ w6 % qga < iR
agtgo"ram‘ﬁaaﬁa’ﬁmuﬁweﬁwﬁqm’mm%m\ﬁmwﬁm
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For an appeal to be filed before the CESTAT, 10% of the D_u.ty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the

‘pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). '

Under Central Excise and Service Tax, “Duty dernanded” shall include:
(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken,;
(iiij amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) mm%&rﬁﬁqﬁaﬂﬁvwr@wﬁﬁwaaﬁwawswmmﬁmﬁa@zﬁwﬁﬁﬁqw
e 6 10% Wq‘wﬁraﬁ%{ﬁmmﬁaﬁ‘@wm%ﬁ 10% STATA o T ST Tl gl

In view of above, an appeal against this order shall lie before the Tribunal on
ent of 10% of the duty demanded where duty or duty and penalty are in dispute,
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3T 3MEeT / ORDER-IN-APPEAL

This appeal has been filed by the Assistant Commissioner , Central GST,

Kalol Division, 'Gandhinagar Commissionerate [hereinafter referred to “the
department”] in terms of Review Order No. 11/2018-19 dated 05.09.2018'issued
under Section 84 of the Finance Act, 1994 issued from F. No. IV/16-
15/010/Dem/18-19 by the Commissioner of CGST, Gandhinagar, against Order-
in-Original No.03/AC/CGST/2018-19 dated 29.05.2018 [hereinafter referred to as
“thé' impugned order”] passed by the Assistant Commissioner of CGST & CX,

| Kadi- Division, Gandhinagar Commissionerate [hereinafter referred to as “the
adjudicating authority] in respect of M/s Serve Pharmaceuticals, 819/A, Rakanpur,

Tal -Kalol, Dist.Gandhinagar (hereinafter referred to as the “respondent”).

9. Facts of the case, in brief, are that the respondent were holding antral
Excise Registration No. AADCS9605BXMO001 and engaged in manufacture of
P.P. Medicine falling under Chapter No. 30 of Central Excise Tariff Act, 1985 on
their own account as well as manufacture of P.P. Medicine for various loan
licencees under their brand names. They were availing value based SSI exemption
under Notification Nd. 08/2003 dated 01.03.2003 as amended, during the period
F.Y. 2001-02 to F.Y. 2005-06. They were also availing CENVAT credit of duty
paic% on the inputs used for branded goods manufactured on behalf of loan
liceﬁcees and on their own goods after crossing the SSI exemption limit of Rs. 100
Lakhs 1n respective financial years. The respondent was falling within the
definition of Rural areas as defined in Para 4 of the said notification which
- envisaged that “goods manufactured in ‘Rural area’ and cleared under others
brand name are eligible for inclusion in SSI exemption up to a clearance of Rs.100
lakhs in any financial year”. However, the respondent opted to pay Central Excise

duty at full rate (16% advalorem) on the goods bearing the brand name of others.

2.1 During the period F.Y. 2001-02 to F.Y. 2005-06, the respondent did not club

the clearance value of goods manufactured for various loan licencees under various
brand names with the clearance value of their own goods to calculate the limit of

' Rs.100/300 Lakhs for availing the benefit of SSI exemption. It appeared to the
jurisdictional officers that the respondents have availed value based SSI exemption
____for their own manufactured goods only and thereby contravened the provisions of

e a»\\l
0 cacenrs T : . .
o *4;%% 4,6,8,10 and 11 of erstwhile Central Excise (No.2) Rules, 2001/ Central
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Excise Rules,2002 read with 5&&4 of Ngfiﬁa;ibn No. 08/2003 —CE, dated
01.03.2003 by not clubbing the clearance values of the goods manufactured for
various loan licensees while availing SST exemption for the period F. Y. 2001-02 to
F, Y 2005-06. Central Excise duty hablhty of the respondent was calculated as per
the table below : ' ;

Financial = | Amount of Differential | Amount of Differential Duty Payable (in Rs.)
Year (F.Y.) | Value (inRs.) BED Ed.Cess Total
2001-02 34,15,013/- 5,46,402/- 0 . 5,46,402/-
2002-03 47,98,191/- 7,67,711/- 0 ' 7,67,711/-
2003-04 43,82,994/- 7,01,279/- 0 7,01,279/-
2004-05 57,27,328/- 9,16,373/- 18,327/- -9,34,700/-
2005-06 : 44,11,238/- 7,05,798/- 14,116/- 1 7,19,914/-
Total - 2,27,34,764/- 36,37,563/- 32,443/- 36,70,006/- -

Show Cause Notice No. V.30/15-23/Dem/OA/2006-07 - dated 14. 08 2006 was
issued by the Additional Commissioner, erstwhile Central Excise & Customs,
Ahmedabad-III (SCN for short) to the respondent propesing demand and recovery
of Central Excise Duty amounting to Rs. 36,70,006/- under proviso t[o sub section

(1) of Section 11 A of the Central Excise Act, 1944 along with irilterest under

Section 11 AB of the Centarl Excise Act, 1944. Penalty was prdposed' under

Section 11 AC of Central Excise Act, 1944.

3. Meanwhile, in an identical matter in respect of M/s Rhombus Pharma Pvt
Ltd, the Commissioner, erstwhile Central Excise, Ahmedabad-III, V_ide ‘Order-in-
Original No. 10/Commr/2007 dated 20.04.2007 had dropped the|proceedings

initiated by show cause notice on grounds of limitation and 1 gredients of
invocation of extended period being not apparent. Being aggrieved, the department
had filed an appeal before the CESTAT against the said Order of the
Commissioner dated 20.04.2007 vide Appeal No. E/7732007 dated| 19.08.2008.
Accordingly, the show cause notice dated 14.08.2006 issued to the respondent was

transferred to call book on 04.10.2007 alongwith other 18 cases|in terms of
Board’s Circular No. 719/35/2003-CX dated 28.05.2003. The SCN {ssued to the
respondent was retrieved from call book alongwith other SCN’s by order of the

Commissioner on 28.09.2009.

3.1 The Hon’ble CESTAT, vide Order No. A/11397-11397/2015 dated
08.10.2015, rejected the departmental appeal and concluded that the demand of
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duty for normal pericd of limitation was upheld with interest. This order of the

CESTAT was accepted by the department on merits.

32 In terms of CBEC Circular No. 1049/37/2016-CX dated 20.09.2016 a
corrigendum vide F.No. V.30/15-23/DEM/OA/2006-07 dated 14.08.2016 was
issued for the SCN vide which the SCN was made answerable to the Deputy/Asstt.
Commissioner,'Central Excise, Division- Kadi , Ahmedabad-III. Consequently, in
compliance of above referred order of the Hon’ble CESTAT and CESTAT Order
No. A/1330134/2009 dated 07.01.2009, in case of Pharmanza India, wherein it
was held that “the duty already paid orn branded goods are required to be aa_’jusfed
against the duty demanded from the assessee and directed for re-quantification of
~such duty”, the show cause notice Wés decided vide impugned order wherein the
demand of Rs. 29.,50,092/- pertaining to extendéd period of limitation was dropped -
as time barred and the demand of Rs. 6,62,798/- W"as confirmed with interest being
within normal period. Penalty of Rs. 50,000/~ was imposed against the respondent

company.

4.,  Being aggrieved with the impugned order, the Appellant Department has

preferred this appeal on the grounds as mentioned in the subsequent paragraphs.

4.1 TFollowing the Hon’ble CESTAT Order No. A/11397-11397/2015 dated
08.10.2015, the adjudicating authority has re-quantified the demand vide Para —
25(12) of the impugned order. However, the re-quantification has been done
without any basis and without giving any facts, figures and period. The
adjudicating authority has also not mentioned as to how the period of limitation
and norma] period was arrived at, in as much as he has failed to ascertain the actual
date of filing of Returns for the peridd covered in the SCN, which is relevant for
computation of normal period of demand as per explanation 1(b) of Section 11(a) .
of CEA, 1944. Therefore, these.shortcomings of the impugned order has rendered

it a non-speaking order.

4.2 The adjudicating authority has failed to mention the duty payment
particulars - for the period of adjustment and he has not given any detailed
calculation for the amount confirmed and adjusted. Hence, the impugned order is

cryptic and non speaking being devoid of merits.

i (B8
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4.3  The adjudicating éuthori&%és commiﬁéd glégss error in the order portion to
the extent that an amount of Rs. 36,70,006/- was proposed as demand in the SCN.
Out of the said demand, an amount of Rs.29,50,092/— was dropped and Rs.
6,62,798/- was confirmed, the total amount considered in the impugned order
comes to Rs._ 36?12,890/-. Therefore, a differential amount of Rs. 57,116/- (Rs.
36,70,006/- minus Rs. 36,12,890/—) was not considered by fhe adjudicating
authority. Hence, the impugned order is a non-speaking order passed in cryptic

manner without dealing with the facts and figures correctly.

5. The respondent, vide letter dated 29.10.2018, informed that they have
challenged the impugned order vide SCA No. 12542 _of 2018 before the Hon’ble
High Court of Gujarat and the Hon’ble Court vide Order dated 14.08.2018 has
granted stay .in the matter. Accordingly, they requested to stay- the appeal
proceedings. Further, the respohdents vide letter dated 04.01.2019, informed that
the Hon’ble High Court of Gujarat has decided the matter vide ordér dated
18.12.2018 and as per the order of the Hon’ble Court, the .appeal has become
infructuous. Relevant portions of the order of the Hon’ble High Court is

reproduced as under :

[6.1] The Department has failed to put forth any justification or show any
explanation for delay in adjudicating the show-cause notice even after it had
retrieved the case from the Call Book on 28.09.2009 till the passing of the order
impugned in this petition. As such, it has to be adjudicated within reasonable time
and in absence of any proper explanation thereof, it is unlawful and arbitrary as
held by this Court in the case of Siddhi Vinayak Syntex Pvt. Ltd (Supra) and other
decisions subsequent thereto. Hence, the show-cause notice and the Order-in-
Original passed pursuant thereto cannot be sustained. ‘

[7.0] For the foregoing reasons, the petition succeeds and is accordingly
. allowed. The impugned Order-in-Original No.O.%’_/AC’/CGST/2018-]9 dated
25.05.2018 issued on 29.05.2018 as well as the show-cause-notice dated
14.08.2006 bearing F.No. V.30/15-23/Dem/QA/2006-07 are hereby quashed and

set aside. Rule is made absolute with no order as to costs.

In vie\-r'v of the above, it was clear that the Hon’ble High Court, has followed the
decision in the case of M/s Siddhi Vinayak Syntex Pvt.Ltd. Vs Union of India
reported as 2017 (352) ELT 455 (Gujaray).

6. Apersonal hearing in the matter was held on 30.01.2019. Shri Nirav Shah,
Advocate, appeared for hearing on behalf of the respondent. He reiterated the facts
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7. It is observed that Special Leave Petition (Civil) [SLP(C)] No. 7530/2019
was filed by the Department before the Hon’ble Supreme Court of India against the
decision of the Hon’ble High Court of Gujarat dated 18.12.2018. This SLP was
clubbed with SLP(C) No. 18214/20'17 aiéo filed by the department against the
decision of the, Hon’ble High Court of Gujarat in the case of M/s Siddhi Vinayak
Syntex Pvt. Lid. Vs Union of India, which was admitted and pending for final
decision. Accordingly, the above appeal, filed by the appellate department was

transferred to Call-Book on 19.02.2019.

7.1 The Hon’ble Supreme Court of India has decided the SLP(C) No.
18214/2017 vide Order dated 18.02.2022, wherein the Apex Court has held that :

It is brought to our notice that in the main proceedings the demand of tax amount

against the respondent was only Rs.1,00,75,528/- (Rupees One Crore Seventy-

Five Thousand Five Hundred Twenty-Eight Onlv). As the adjudicated demand is

less than the prescribed amount in terms. of Circular No. 17/2019

(F.No.279/Misc.142/2007- ITJ(Pt) dated Sth August, 2019 issued by the

Department of Revenue, Ministry of Finance, the question of maintaining this
~ special leave petition would not arise. '

From t'ﬂe above, it is clear that the SLP filed by the Department was disposed on
low monetary grounds in terms of CBEC Circular No. 17/2019 dtd. 08.08.2019. It
is also observed that the SLP(C) No. 7530/2619  filed in the instant case was
categorized under Category-II of ﬂie Revised Order dated 25.02.2022 of the Apex
Court.‘} These matters were dispése_d off in | tfr;é same terms as in Order dated
18.02.2022 passed in SLP (C) No. 18214 (l)f 2017 on the ground that the demand
order issued against the respondent is less than Rs. 2 Crores. Therefore, the appeal
ﬁled by the department in the instant case was held as dismissed and conseqﬁen‘tly
the order of the Hon’ble Gujarat High Court dated 18.12.2018 in SCA No. 12542
of 2018 prevails. In pursuance, of the said order of the Hon’ble Supreme Court, the
instant appeal was retrieved from Call Book and taken up for decision under

intimation to the respondents.

8.  The respondents vide letter dated 12.01.2023 submitted that OIO No.
03/AC/CGST/18-19 dated 29.05.2018 was challenged by them before the Hon’ble
High Court of Gujarat, who had aHvo)wed their petition and quashed and set aside
the impugned order as well as the SCN. The order of Hon’ble High Court was
challenged by the Department vide SLP No. 7530/2019 before the Hon’ble
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appeal. Therefore, the appeal p1'éfen'¢d by the depa?tment becomes infructuous and
is required to be dismissed. They also submitted copies of the order of Hon’ble
High Court dated 18.12.2018 in SCA No. 12542/2018 and order of the Hon’ble

Supreme Court in SLP (C) No. 7530/2019.

0. Personal hearing in the matter was held on 13.03.2023. Shri Nirav Shah,
Advocate, appeared on behalf of the respondent for hearing. He stated that the
Hon’ble High Court has decided the issue in favour of respondent and the

department appeal has been set aside by Hon’ble Supreme Cout.

10. I have carefully gone through the facts of the case and submissions made by
the department in their appeal and also the submissions made by the respondent. It

is observed that the Hon’ble Supreme Court has vide Order dated 25.02.2022 has

passed order as under :
ORDER
CATEGORY-I: CASES ABOVE RS. 2 CRORES
SLP(C) Nos. 122 of 2018, ' 7175-7176 of 2021, 18349, 18351, 18344,
22971 0f 2018, 5759 and 27638 0f20]9 18334, 18348 of 2018 and D.No. 21633
of 2018
De-linked.
To be heard together on 04.04.2022.
CATEGORY-II : CASES LESS THAN RS. 2 CRORES WHERE
O DEMAND ORDER PASSED '

SLP(C) Nos. 12420, 18332, 16651, 16650, 28247, 18346, 29127, of
2018, 7193, 7530, 14605, 14608, 14599, 14600, 14601, 14598, 15064
and 15070 of 2019, 3268 of 2020 and D. No. 21643 of 2018

These matters are disposed of on the same terms as in order dated
18.02. 2022 passed in SLP(C) No. 18214 of 2017. For, it is
common ground that the demand or der issued against tlze concerned
respondeni(s) is less than 2 crore. '

CATEGORY-III _: SCN ISSUED, KEPT IN CALL BOOK, NO
DEMAND ORDER PASSED '

In terms of the above order of the Hon’ble Supreme Court, the appeal filed by the
department vide SLP (C) No.7530 of 2019 against the order of the Hon’ble High

m

o= dult, dated 18.12.2018 falls under Category — II of the cases and is dismissed.
. N

vew”

rs1vaé‘
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Further, in terms of order of the Hon’ble Supreme Court in the casevof SLP (C) No.
18214 of 2017, it was decided_gs under :

It is brought to our notice thai in the main proceedings the demand of tax.
amount against the respondent was only Rs.1,00,75,528/- (Rupees One
Crore Seventy-Five Thousand Five Hundred Twenty-Eight Only). As the
adjudicated demand is less than the prescribed amount in terms of Circular
No. 17/2019 (F.No.279/Misc.142/2007- ITJ(Pt) dated 8th August, 2019
issued by the Department of Revenue, Ministry of Finance, the question of
maintaining this special leave petition would not arise.

Hence, as on date the order passed by the Hon’ble High Court of Gujarat dated
18.12.2018 in SCA No. 12542 of 2018 prevails.

10.1. In view of the above judicial pronouncements, it is observed that the
impugned order as well as the SCN h?.;s‘ been quashed and set aside by the Hon’ble
High Court of .Gujarat,lvi‘de Qrder ddted 18122018, in SCA No.12542 of 2018
filed by the réspondent before the Hon'ble Court. The relevant portion of the said

order is as under:

“[6.1] The Department has failed to put forth any justification or show any
explanation for delay in adjudicating the show-cause notice even after it had
retrieved the case from the Call Book on 28.09.2009 till the passing of the
order impugned in this petition. As such, it has to be adjudicated within
reasonable time and in absence of any proper explanation thereqf, it is
undawful and arbitrary as held by this Court in the case of Siddhi Vinayak
Syntex Pvt. Ltd (Supra) and other decisions subsequent thereto. Hence, the
show-cause notice and the Order-in-Original passed pursuant thereto cannot
- be _susmined.

[6.2] So far as issuance of notice as claimed in the qffidavit-in-reply by
respondent no.2, though'disputed by the petitioner, it is desirable that it is
- not probed further as the order impugned in this petition pursuant to the
show-cause notice is required to be quashed and set aside on the ground of
delay in adjudication proceedings. Since the impugned order is quashed and
set aside on the ground of delay in adjudication proceedings, the argument of
alternative remedy raised by the respondent is rejected as the proceedings
itself is vitiated for delay in adjudication proceedings. There is no need to
relegate the petitioner to the alternative remedy as the order impugned is
held to be unreasonable and arbitrary.

[7.0] For the foregoing reasons, the petition succeeds and is accordingly
allowed. The impugned Order-in-Original No.03/AC/CGST/2018-19 dated
25.05.2018 issued on 29.05.2018 as well as the show-cause notice dated
14.08.2006 bearing F. No.V.30/15-23/Dem/0A/2006-07 are hereby quashed
and set aside... ” "
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11. In view of above, and in.compliance with the  order of the Hon’ble High

Court of Gujarat, as the impugned order fails to exist, the instant appeal filed by
the department becomes infructuous. Accordingly, the appeal filed by the

department is dismissed.
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The appeal filed by the appellant department stands disposed of in above

terms. :
: M \ oD

chllesh Kumar
Commissioner (Appeals)

Date: 17" April, 2023
Attested: :

(Somnath €haudhary)
Superintendent (Appeals),
CGST, Ahmedabad.
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